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order, any grant of voluntary depar-
ture shall terminate automatically 
upon the filing of the petition or other 
judicial challenge and the alternate 
order of removal entered pursuant to 
paragraph (d) of this section shall im-
mediately take effect, except that an 
alien granted the privilege of voluntary 
departure under 8 CFR 1240.26(c) will 
not be deemed to have departed under 
an order of removal if the alien departs 
the United States no later than 30 days 
following the filing of a petition for re-
view, provides to DHS such evidence of 
his or her departure as the ICE Field 
Office Director may require, and pro-
vides evidence DHS deems sufficient 
that he or she remains outside of the 
United States. The Board shall advise 
the alien of the condition provided in 
this paragraph in writing if it rein-
states the immigration judge’s grant of 
voluntary departure. The automatic 
termination of a grant of voluntary de-
parture and the effectiveness of the al-
ternative order of removal shall not af-
fect, in any way, the date that the 
order of the immigration judge or the 
Board became administratively final, 
as determined under the provisions of 
the applicable regulations in this chap-
ter. Since the grant of voluntary depar-
ture is terminated by the filing of the 
petition for review, the alien will be 
subject to the alternate order of re-
moval, but the penalties for failure to 
depart voluntarily under section 
240B(d) of the Act shall not apply to an 
alien who files a petition for review, 
and who remains in the United States 
while the petition for review is pend-
ing. 

(j) Penalty for failure to depart. There 
shall be a rebuttable presumption that 
the civil penalty for failure to depart, 
pursuant to section 240B(d)(1)(A) of the 
Act, shall be set at $3,000 unless the im-
migration judge specifically orders a 
higher or lower amount at the time of 
granting voluntary departure within 
the permissible range allowed by law. 
The immigration judge shall advise the 
alien of the amount of this civil pen-
alty at the time of granting voluntary 
departure. 

[62 FR 10367, Mar. 6, 1997, as amended at 67 
FR 39258, June 7, 2002; 73 FR 76937, Dec. 18, 
2008] 

§§ 1240.27–1240.29 [Reserved] 

Subpart D—Exclusion of Aliens (for 
Proceedings Commenced 
Prior to April 1, 1997) 

§ 1240.30 Proceedings prior to April 1, 
1997. 

Subpart D of 8 CFR part 240 applies 
to exclusion proceedings commenced 
prior to April 1, 1997, pursuant to the 
former section 236 of the Act. An exclu-
sion proceeding is commenced by the 
filing of Form I–122 with the Immigra-
tion Court, and an alien is considered 
to be in exclusion proceedings only 
upon such filing. All references to the 
Act contained in this subpart are ref-
erences to the Act in effect prior to 
April 1, 1997. 

§ 1240.31 Authority of immigration 
judges. 

In determining cases referred for fur-
ther inquiry as provided in section 235 
of the Act, immigration judges shall 
have the powers and authority con-
ferred upon them by the Act and this 
chapter, including the adjudication of 
applications for adjustment of status 
pursuant to section 202 of Pub. L. 105– 
100, or section 902 of Pub. L. 105–277. 
Subject to any specific limitation pre-
scribed by the Act and this chapter, 
immigration judges shall also exercise 
the discretion and authority conferred 
upon the Attorney General by the Act 
as is appropriate and necessary for the 
disposition of such cases. 

[62 FR 10367, Mar. 6, 1997, as amended at 63 
FR 27829, May 21, 1998; 64 FR 25766, May 12, 
1999] 

§ 1240.32 Hearing. 
(a) Opening. Exclusion hearings shall 

be closed to the public, unless the alien 
at his or her own instance requests 
that the public, including the press, be 
permitted to attend; in that event, the 
hearing shall be open, provided that 
the alien states for the record that he 
or she is waiving the requirement in 
section 236 of the Act that the inquiry 
shall be kept separate and apart from 
the public. When the hearing is to be 
open, depending upon physical facili-
ties, reasonable limitation may be 
placed upon the number in attendance 
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